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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2002 
Second Reading 

Resumed from 22 August. 
MR J.P.D. EDWARDS (Greenough) [3.10 pm]:  I continue my remarks on the Environmental Protection 
Amendment Bill 2002 and reiterate that I support this Bill, although I have concerns about some of the 
amendments; in particular, an amendment that relates to land clearing.  It is pleasing that the new amendments 
make it clear which department is responsible for land clearing, and I hope this streamlines the process.  In the 
past, land clearing issues came under three different departments: the Department of Soil and Land 
Conservation, the Department of Agriculture and the Department of Environmental Protection.  I understand that 
the DEP is now the head agency.  This will give some certainty to decision making, as long as it is made very 
clear and those people who wish to clear land understand it.   
I have a particular interest in the land clearing issue.  I raised a matter in the House 10 days ago about a farming 
community in my electorate.  I will briefly go back over that.  It related to 12 farmers who wanted to improve the 
viability of their land.  Those farmers have been farming for 40 to 50 years, and have been responsible farmers 
over those years.  Obviously, in previous times their forefathers had been paid to clear land.  The thinking has 
now changed.  However, in the 1950s, 1960s and early 1970s land clearing was accepted practice; in fact, the 
Government paid farmers to do just that.  That thinking has now changed and environmental issues have come 
very much to the fore of our thinking, and rightly so.  This raises a question about the property rights of freehold 
farmers who own their properties and want to make the best use of their land.  It comes down to freedom of self-
decision and the recognition that the farming community has the right to farm.  That then becomes an involved 
question; a point on which one could argue for many hours.  However, the environment is an important issue 
and, obviously, there must be controls.  I warn the minister that it has been said in other places that farmers in 
particular are being swamped by a rising tide of environmental and natural resource legislation from government 
jurisdictions.  This continually erodes farmers’ property rights or their right to farm, which makes their future 
uncertain.  It must be borne in mind that the farming community feels that it is far removed from the decisions of 
power in this place.  It must be reassured that its future is a certainty.  Amendments and a Bill such as this do not 
always go towards qualifying that future.  Although I appreciate the need for the amendments, it is vitally 
important to respect and acknowledge the role of the farming community; that cannot be stressed enough.  At 
times, farmers feel that they are not being listened to, and I hope the minister makes note of that.  One of the 
reasons is that in the past the implementation of the law has not been handled well.  Staff of the Department of 
Environmental Protection, the Department of Agriculture and the Soil and Land Conservation Council have not 
handled inspections and, therefore, prosecution and penalisation of the farming community well.  This particular 
group of farmers has had faceless young men wandering around their farms.  When they ask these men who they 
are, they find that they are from the Department of Agriculture and that they cannot say why they are there.  
Aircraft have flown overhead and taken photographs of land clearing.  I am not saying that the farming 
community is right or wrong in what it has done.  However, the majority of these farmers have acted in a 
responsible manner with regard to land clearing.  They have cleared land only when necessary and when they 
have seen fit to make an extra dollar.  In many cases, land clearing occurs because of the need for rabbit control, 
weed control or firebreaks.  These people are not environmental cowboys.  They are business people in their own 
right and they believe that they have every right to farm as they please.   
My colleague the member for Vasse said that although the legislation effectively introduced a clearing ban, the 
Government made no mention of the fact that it would impinge on the rights of landowners to use their property 
without unfair restrictions.  This legislation penalises people who have done the right thing by preserving parts 
of their land while others, who have cleared large tracts of land, have escaped any economic consequence.  I do 
not point the finger at anybody in particular.  However, I point out the development along the coast and that 
which has occurred in Perth and the metropolitan area over the past 50 years.  I just threw that comment in for 
what it is worth. 
I refer again to the staff in the departments involved.  If faceless young men are to fly around in aircraft over 
rural areas, then the farming community should be given some warning.  Most of the agricultural community 
respects fair and open discussion, and it is only fair that the departments treat it accordingly.  I hope that that will 
be given a higher priority when this Bill is passed.  The community does not need the big stick approach, which 
tends to put people’s backs up.  It just wants more support, guidance and direction on environmental issues.  
Goodwill has been used to work within the law.  However, the farming and rural communities should be 
respected because they work the land and are closer to it.  Therefore, they probably understand the land much 
better than those who sit in their offices much removed from the situation.   
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The thrust of the Environmental Protection Amendment Bill 2002 will be to streamline the process for those who 
wish to clear land, which is very laudable.  However, there is not enough flexibility within the amendments for 
the rules, regulations, penalties and the letter of the law.  Given that the situation in the farming community to 
which I referred earlier was in the past, I may be under a misapprehension.  I understand that the means for an 
appeal will exist.  I hope such a process will be simple, because if it is too difficult and costly people will not 
appeal.  It seems to me that the appeals process is often too difficult, and people end up throwing their hands in 
the air and saying that it is all too much.   
I turn now to another situation in my electorate.  A local motocross club is looking to relocate.  Usually when 
people start talking about motocross meets and motorbikes, we immediately think of the degradation such an 
activity will cause to the land and the noise pollution that is involved.  The motocross club has been looking for a 
site for quite a while and has found it extremely difficult to find an appropriate venue.  The Shire of Greenough 
has a gravel pit in a reserve, which has been operating for about 40 years.  The shire was taking gravel from the 
site up until the mid 1990s, and, under the Soil and Land Conservation Act 1945, it retains the right to extract 
gravel from that site.  The gravel pit is in an area well removed from residential housing.  Therefore, the 
motocross club would not pose a noise problem if it were to relocate to the site.  The reserve is 43.925 hectares, 
which is quite sizeable.  The shire decided to move the motocross facility to the reserve, and it went through all 
the right channels to facilitate that move.  It approached the Department of Environmental Protection and it 
wrote to the Department of Conservation and Land Management.  However, it received a resounding no.  The 
shire did a lot of background work on the motocross club and undertook an investigation of the area involved.  
Some of the objections put forward were somewhat irrelevant.  For example, it was stated that because people 
who travel to a motocross meet come from around the State, vehicles from outside the mid west would carry soil 
diseases.  The shire argued that people from areas such as the south west would have to travel an absolute 
minimum of 500 kilometres on a sealed road before reaching the motocross site.  It should be noted that CALM 
permits vehicles, trailers and caravans from around Australia to enter our national parks and other sites without 
being regulated.  Therefore, some of the reasons that the agencies come up with are questionable.  In this 
instance, they are extremely questionable. 
There are two sides to this argument.  A motocross club caters for young people.  If those young people cannot 
find somewhere to ride a bike, they will ride it anywhere, very often on the side of the road, which becomes a 
safety issue, or in suburbs, which are not designed for motorbikes, and again that becomes an issue.  I wonder 
whether the agencies - that is, the Department of Environmental Protection and the Department of Conservation 
and Land Management - have examined this issue hard enough.  I am aware that the shire has approached the 
minister, and I believe the minister’s office is aware of that, or should be.  Departments exhibit that sort of 
blindness, I suppose, when it comes to the practicalities of a Bill such as this.  There is no flexibility.  An officer 
is on site, who I am sure is very good at his job, but he does not always take in some of the other arguments 
involved.  I do not know how many thousands of reserves there must be around our State that are very similar to 
this one.  The shire could go in there today and haul out of it as much gravel as it likes.  Surely, the front-end 
loader and truck that would be operating in there would do as much damage as would motorbikes going around a 
track, which, after all, would take up only the best part of five acres at the most.  To my mind, very often that is 
where the stupidity of these sorts of rules and regulations comes into play.  That is the area in which I am talking 
about flexibility.  
I say to the minister that although I can agree with and support many of the amendments and I can support this 
Bill, I believe that the staff in the metropolitan and regional areas should have a far better understanding of the 
people with whom they are dealing.  I suspect that could probably be taken across a far broader picture than I 
have painted.  I have used only those two examples of the farming community - sensible businesspeople who are 
trying to make a living - and of a sporting club that is looking for, but cannot find, a home, and probably will not 
be able to do so unless this reserve, or something like it, is made available to it.  As I have said, I can also see 
another side to the argument; that is, that those kids will be let loose somewhere else, which may not be the best 
place for them or the community.  I ask the minister to give consideration to that.  An amendment could 
probably be moved.  My colleague the member for Vasse is handling this Bill, and maybe I could discuss 
something with him prior to the consideration in detail stage. 
That is all I want to say on this Bill.  I have been asked by members of my community about compensation.  I 
will be careful to not go down that road too far.  However, perhaps that issue needs to be debated, or it should at 
least be recognised that there are times when compensation should be paid.  There have been cases in the past of 
landowners who have been told that they cannot use a particular part of their land because a flower, plant or 
something similar is growing on it.  In one case, 10 years down the track it was found that the plant that had been 
recognised was in fact growing all over the State.  There is some room for compensation.  Perhaps it could be 
part of an amendment.  I am aware that at the moment a committee is considering that.  
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MR T.K. WALDRON (Wagin) [3.19 pm]:  I stress from the outset that the National Party appreciates the need 
to have in place sound legislation that protects the environment.  The National Party has no problem with that at 
all.  However, it is concerned that some of the changes outlined in the Bill will impact unfairly, particularly on 
the rights of landowners.  Many people are concerned about this and are somewhat confused about what is 
happening.  We have received assurances from those responsible for drafting the Bill that the intent is that 
normal, day-to-day sustainable practices will be allowed to continue.  The Bill is still wide open to interpretation 
and many people in rural Western Australia fear that it could be used to impinge unfairly and unreasonably on 
the rights of landowners.   
The Bill offers some improvements to the current environmental protection process.  The positive aspects of the 
Bill have been well documented in the minister’s second reading speech and by other members. 

The National Party has major reservations about four areas of the Bill.  One is the practical application of the 
legislation and its interpretation over time.  That is an important point to remember.  Another is its impact on the 
rights of landowners, as the Bill provides no recognition of property rights or compensation for the removal of 
rights.  The third area is the lack of time lines used in the assessment process.  Such an absence has always 
created problems for assessments.  The fourth area is the definition of environmental harm and the need for 
landowners to ensure suitable defences against environmental harm.  The National Party will seek to amend the 
legislation to address these concerns and it will also seek assurances from the minister about how the legislation 
will work in practice.  As I have said in this House on numerous occasions, practicalities must always be taken 
into account.  The member for Avon has already spoken at length on the Bill so I will focus on areas of concern 
to my constituents and many others in rural areas. 

The Bill introduces the concept of environmental harm: material environmental harm, serious environmental 
harm, damage costs and threshold amounts.  The inclusion of the concept of environmental harm and its 
definition is of major concern.  The legislation is predicated on the belief that everything land-holders do will 
cause some form of environmental harm.  The onus is on landowners to ensure that they take steps to remedy the 
environmental harm they cause.  It is not clear that suitable defences to land-holders are provided by the Bill.  
The National Party will seek an amendment that the Act cannot be proclaimed until suitable defences are 
established in the regulations and the code of practice.  Landowners must be able to defend themselves against 
unstated processes in the legislation and events that may occur in the future that have not yet been considered.  
People need to know what they can and cannot do.  We seek an undertaking from the minister to work with 
industry groups to ensure that suitable defences are established and that mechanisms are in place to resolve grey 
areas.  There are many grey areas and we do not want every matter to go to an appeal.  We also seek an 
assurance that the intent of the Bill is not to impinge on normal, day-to-day sustainable practices.  We also seek 
some assurances from the minister on land clearing matters.   

The land clearing provisions are a vital part of the Bill.  Although clearing takes place in Perth all the time with 
new subdivisions etc, we never hear much about that.  On the other hand, we hear about what happens in the 
country.  People want to know where they stand.  There may be a few exceptions, but most people in the 
country, particularly farmers, are very responsible and take a responsible approach to the environment.  Recently 
at a meeting about some clearing on a road reserve, I heard a farmer speak to a staunch environmentalist, who I 
do not think paid any credit to farmers for how they run their properties and care about the environment.  The 
farmer made the point that 99 per cent of farmers are probably the best environmentalists we have.  They are 
practical environmentalists who are concerned because their future and the future of their families depend on the 
land.  That point should not be lost.  We would like the minister to undertake an extensive awareness program to 
advise landowners of the implications of this legislation.  People need to understand what will be the 
implications of this legislation, and at the moment they do not.  We need to put in place a fast-track process for 
the grey areas that result from this legislation so that the normal day-to-day practices of farmers can continue 
without delay.  Once again, it should not always be left to the appeals process.  I ask the minister to also give an 
undertaking that all current unresolved land clearing cases will be dealt with as a matter of priority.  Quite a few 
are outstanding.   

There is another area in which I would like the minister to give some assurances and put our minds at rest.  The 
process favours those who have the ability to pay over those who do not.  Certain big companies can afford to 
pay the fines and do the developments they want, whereas other land-holders would never go ahead with 
clearing because they simply cannot afford the fines.  That is an important point.  

I stress the importance of the land clearing provisions.  The National Party will seek amendments that prescribe 
that the Act cannot be proclaimed until the regulations are finalised, and that applications must be dealt with as 
quickly as is practicable within a limited time frame so that the process simply does not go on and on and people 
do not know where they stand.  The National Party will also seek to impose time frames on the assessment and 
appeal processes. 
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I refer to property rights and compensation.  Farming groups in particular are concerned that the Bill will further 
erode their property rights with no consideration for compensation.  The member for Greenough spoke about 
that.  The Western Australian Farmers Federation has requested that these issues be progressed concurrent to the 
Bill.  This has not happened.  The National Party asks the Government to address industry concerns about 
property rights and, therefore, compensation where these rights are infringed.  This is particularly important in 
light of the federal Government’s decision to put these rights firmly on the national agenda.   

Currently, no time lines are applied to the assessment or appeal processes.  The National Party will seek to 
amend the Bill to impose a time line on the assessment process, with the ability for that time line to be 
renegotiated.  The Bill provides for the removal of the statute of limitations for tier 1 offences.  Proposed section 
114A will allow complaints of tier 1 offences to be brought at any time.  I said earlier that things can change 
over time.  There should be a cut-off point for the bringing of an offence to protect the integrity of the evidence 
relating to that case.  For example, memories fail as time goes on.  Therefore, a cut-off point is essential.  

The National Party amendment proposes to treat all offences in the same manner.  It will allow a complaint to be 
made within 24 months of the time the matter, the subject of the complaint, arose or within 24 months after the 
day on which the evidence of the alleged offence first came to the attention of the person authorised to institute 
the prosecution. 

A new section to be inserted into the Act sets out the object and principles of the Act.  The object is to protect the 
environment, having regard to various principles, including the precautionary principle.  National Party members 
have had raised with them concerns over the provisions for the expanded use of the precautionary principle and 
the ability to apply it to block new developments or expansion on the basis of notional impacts on future 
environmental values.  The precautionary principle that, if in doubt, one should not do it, concerns us. 

Mr A.D. McRae:  You are against it? 

Mr T.K. WALDRON:  I do not mind, but it depends how it is applied.  Is it to be applied on every occasion?  
There needs to be a little certainty.  

Mr B.K. Masters:  It means that we might stop breathing.  That is the only way we can stop carbon dioxide.   

Mr T.K. WALDRON:  The minister will probably explain matters in more detail.  A lot of good people who are 
concerned about it have raised the matter with me.  A proposed amendment would see the principles apply only 
to part 4 of the Act, which deals with environmental impact assessment, rather than the entire Act.  

Schedule 1 is amended to significantly increase penalties for offences under the Act.  The National Party will be 
seeking an amendment to place the penalties in regulation, not in a schedule to the Act.  This will provide for 
greater responsiveness and flexibility in the future should changes be required.  As time goes on, changes will be 
required.  The National Party feels that it would be better done in regulation, which makes sense.   

In addition to the big stick penalty approach, the National Party believes that appropriate incentives should be 
offered.  In promotional material on the Bill, the Government has said that it is considering improvements to 
current incentive and assistance measures to assist in the protection of vegetation.  That is why the National 
Party will seek the minister’s clarification of these proposed improvements.   

As regards general provisions, the amendments to section 118 effectively reverse the onus of proof on company 
directors; that is, if a company is found guilty of an offence under the Act, so too are the directors.  The onus is 
then on the directors to prove innocence.  That does not seem fair or right.  The National Party will be seeking to 
delete these changes and keep the Act as it is.   

The proposed amendments will remove the Environmental Protection Authority oversight role for all 
regulations.  The National Party will be seeking to keep this oversight role in place.  The Bill introduces a 
potential for duplicating processes relating to performance bonding, land clearing and decommissioning.  The 
National Party will seek an assurance from the minister that there will be no duplication of established processes 
under other existing legislation by processes established in this Bill.   

Amendments to the Bill continue to widen the discretionary powers of the chief executive officer.  The National 
Party will be seeking to overcome this by inserting provisions requiring the publishing of ministerial guidelines 
relating to the decision making responsibilities of the CEO.  I think that is fair enough. 

The Bill provides for five-metre exemptions for firebreaks and fence lines.  It has been brought to my attention 
that although the intention of the five-metre exemptions is very good, the practicalities are that if people are 
clearing a fence line, particularly for firebreaks, if they have a reasonable bulldozer for the purpose, five metres 
is a very narrow width in which to operate the machine and turn it around.  Such machines would need a 
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minimum width of 10 metres.  I ask the minister to examine that.  The intent is fine, but the practicalities show 
that it will not work for even a small machine.   

The National Party has highlighted several of its concerns with the Bill.  It will need its concerns addressed 
before it can feel it is in a position to support the Bill.  As I said at the beginning of my contribution, the National 
Party appreciates the need to have in place sound legislation to protect the environment.  It has no problems with 
that.  However, I have raised some main points of concern.  They include the practical application of the 
legislation and its interpretation over time.  We cannot anticipate what may happen in 10 or 20 years time.  It is 
extremely important to consider the Bill’s impact on the rights of landowners, there being no recognition of 
property rights or compensation for the removal of those rights in the Bill.  We must consider the lack of time 
lines imposed in the assessment process.  We must also consider the definition of environmental harm and the 
need for landowners to ensure suitable defences against environmental harm.  As a result, the National Party will 
be seeking some amendments to the legislation to address these concerns and wants various assurances from the 
minister. 

MR J.L. BRADSHAW (Murray-Wellington) [3.37 pm]:  I have some concerns with the legislation.  It affects 
many people in rural areas, particularly landowners.  As the member for Wagin has indicated, the legislation 
deals with land clearing bans, fencing, native vegetation protection and so forth, but it does not refer to what will 
happen to farmers and whether they will be liable for the costs involved in native vegetation protection and bans 
on land clearing.  An unfair situation has arisen over the years because of more and more demands being made 
on farming and rural properties.  This has shown itself in the Peel regional scheme.  The Government, through 
the Department for Planning and Infrastructure, has deemed that some areas of land cannot be touched in the 
future and has indicated that it wishes to buy back other pieces of land.  I have no problem with the Government 
buying back pieces of land, as long as it pays a reasonable price for the land. 

Another aspect of this legislation that worries me is that it brings in more regulations and penalties.  If 
regulations and penalties are not followed up and acted upon, they are not worth the paper they are written on.  
Over the years that I have been in Parliament, I have noticed that when certain events have occurred the 
Department of Environmental Protection and the Environmental Protection Authority have seemed to be 
toothless tigers or have not wished to have the teeth to fix wrongdoing.  An example is the emissions from Alcoa 
at Wagerup, which have been of grave concern to me over the past few years.  They have affected workers at the 
plant and residents in the area.  In 1996-97 when it first started to become known that people were becoming sick 
as a result of the emissions from Alcoa’s plant at Wagerup, Alcoa’s attitude was that its emissions were within 
the guidelines, so everything was okay and they were not causing any problems.  The DEP and the EPA had the 
same attitude: because the emissions were within the guidelines, nothing was wrong.  They did not seem to 
consider that cocktails of emissions might be causing the problems.   

I believe that under those circumstances the DEP should have acted much quicker than it did.  It tended to take a 
back seat.  People in the community certainly have the impression that the DEP is there to protect big business, 
not to protect the environment at all.   

I can go back further to the example of the silicon smelter that was being set up in Pemberton.  One part of the 
factory was emitting a lot of noise, yet it took a long time before there was any real action to address the 
problem.  People felt that the DEP was not doing enough.  People at Wagerup believe that when they phone the 
DEP office at Bunbury, their concerns are not being addressed. 

In the past year or two I have had another concern.  Another industry in my electorate was certainly violating its 
environmental licence.  The DEP was aware of the fact but was failing to act.  It was not until one of the locals 
started to take video recordings of what was taking place and there was some sampling of the water that things 
started to happen.  It is wrong that there is a lack of action by the DEP.  We can put into place all the rules and 
laws that we want, but if they are not enforced, we may as well not have them.  A lot of people in the community 
are frightened to upset industries by telling them they have to fix their problems or shut down.  In that last case 
that I mentioned, large amounts of nutrients were going into the Harvey diversion and out to the ocean at Myalup 
and Binningup Beaches, where a large number of people swim.  However, the DEP did not seem to be at all 
worried about that until public pressure was brought to bear to do something about it.  Industries do not seem to 
have any concern about whether they will be charged or taken to task for what they are doing. 

The second reading speech refers to the case of Palos Verdes Estates Pty Ltd v Carbon.  From memory that case 
concerned people who had cleared a road reserve so that they could gain access to their property to do a 
subdivision.  This is an example of people’s rights being taken away from them, because people cannot do 
anything on their property if they cannot put in a road to their property.  The Government reacted to the fact that 
some people had dared to clear a road reserve.  Sometimes we do things for the wrong reasons.  It concerns me 
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that because an appeal to the Supreme Court from a decision in the Magistrates Court did not come out the right 
way for the DEP, we now have this change to the legislation to take people’s rights away from them.   

Some years ago, the EPA introduced a wetlands policy under which people had to fence off wetlands on their 
property to prevent stock going onto them.  There was no talk about compensation or about who would police 
that policy.  I do not think anything has been done about that wetlands policy since it was put in place, although 
there was one case that is probably under the Peel regional scheme, so I will not talk about that at this stage.  
There is no point in the EPA bringing out policies that are not being policed.  That policy means that farmers’ 
rights are being taken away from them.  For 50 or 100 years, farmers have been letting their stock graze on their 
wetlands in summer when the grass grows.  They are now being told that they have to fence off their wetlands so 
that their stock cannot get to those wetlands and destroy them.  If farmers have been doing that for the past 50 or 
100 years, it is probably a bit too late now for the EPA to take such action.   

I have raised some of my concerns about this legislation.  Chances are that I will be supporting the National 
Party’s amendments. 

MR P.D. OMODEI (Warren-Blackwood) [3.44 pm]:  I describe the Environmental Protection Amendment Bill 
2002 as a bureaucratic sledgehammer to crack a nut.  This legislation relates mainly to clearing land without 
authority.  How many outstanding cases of clearing without authority do we have in Western Australia?  The Bill 
also introduces the important concepts of environmental harm and serious environmental harm.  I want to take 
members back to a bit of history.  In the early days of settlement in Western Australia, large areas of land were 
cleared.  We need to take into account the circumstances at that time.  In the 1930s, a rabbit plague was prevalent 
in Western Australia and across the country, and a large amount of that land clearing took place to destroy the 
habitat of the rabbits.  It was only after the introduction of myxomatosis that the rabbit plague was countered, 
with the input of government.  In the wheatbelt catchments, extensive areas of land were cleared for agriculture.  
Our major industries at that time were wheat and wool, along with mining.  It was said that Australia lived off 
the sheep’s back.  However, the only way we could produce more was by clearing more land.  In the areas where 
the farmers were regarded as progressive, more land was cleared than was necessary; and the farmers who were 
not as good at farming left quite a lot of their property covered with vegetation.  In those days, the clearing 
legislation provided that farmers could clear 30 per cent, 20 per cent or 10 per cent of their land depending on 
whether they were in zone A, B or C.  In the wetter areas of Western Australia, farmers were able to clear down 
to 10 per cent of their property.  If a farmer had a property that had a lot of tree cover left on it and a new farmer 
took over that property and applied to clear it down to 30 per cent, he might be told that he could not do that 
because too much of the total catchment had already been cleared.  Commonsense would dictate that such a 
farmer should either receive compensation for the land he could not clear or someone should tell his neighbours 
that they should plant back.  I wonder whether the day will come when someone will take a class action against 
the Government on the issue of clearing in Western Australia.   

To take that a step further, in the 1960s and 1970s when land was released for farming across the great southern 
and in the south west under the conditional purchase scheme, farmers had to clear and fence a large proportion of 
their property within the first four years, otherwise they would lose their property.  Therefore, when we think 
about environmental degradation and the over clearing of land, we need to take those factors into account.  That 
conditional purchase land was later converted to freehold and so on.   

As a farmer, I do not know one farmer who would destroy the asset that earns him a living.  A farmer who does 
not look after his asset - his land and water - will go broke.  It is not in the interest of farmers to clear their land 
in a way that will damage the environment to the extent that they will end up losing their asset.  All these things 
are part and parcel of where we are today and how things have evolved over time.   

That brings me to the issue of land clearing and to the new concepts of environmental harm and serious 
environmental harm.  Proposed new section 50A of the Environmental Protection Act states that a person who, 
intentionally or with criminal negligence, causes serious environmental harm, or allows serious environmental 
harm to be caused, commits an offence.  The proposed penalty for unauthorised clearing is $250 000 for an 
individual and $500 000 for a corporation, and for the offence of causing serious environmental harm is 
$500 000 for an individual and $1 million for a corporation.  By any measure, they can be described only as 
draconian penalties for whatever event occurred.  Surely the legislation would have been better couched in terms 
that force somebody who commits the offence of unauthorised clearing or serious environmental harm to plant 
back.  I know that the legislation says that people may be forced to plant back.   

In 1979 the clearing bans legislation was introduced by the coalition Government.  That legislation required 
farmers in the Wellington catchment area to be paid compensation.  It was a very difficult time for the then 
coalition Government to pass that legislation through the Parliament.  I well remember Graham MacKinnon, the 
then minister, attending meetings in Collie, Bunbury, Wellington and Manjimup.  He was not well received by 
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the people who would normally have been his traditional supporters.  Graham MacKinnon had a very hard time.  
A large amount of compensation was paid as a result of the Government requiring that certain areas of land be 
set aside.  I will tell members what happened.  Despite all the scientific knowledge we had, rather than farmers 
leaving the bush in the recharge areas, so that something could be done about the salinity in the gullies, they left 
the bush in a back corner.  There was no requirement to fence off at the time, so farmers were allowed to take the 
timber.  However, they also were allowed to run their stock in those areas.  They took the timber, ran their stock 
in and destroyed the understorey in the forest.  Now all those areas in the jarrah forests are dying.   

As a farmer, I thought it would be commonsense to suggest that farmers be allowed to clear those sections of 
land on the condition that they planted back.  The condition might well be that they plant back at a ratio of two to 
one or three to one.  I am sure the Government would get a very good hearing if it told members of the 
community what the situation is, acknowledged that the land is being degraded and salinity is not being 
combated in any significant way, and put a proposition to farmers that they plant back native vegetation or 
vegetation that reduces the water table, which would improve salinity, at a ratio of two to one or three to one.   

That leads me to the next part of my argument.  I understand that - it has occurred without any public statement 
by the Government - 15 soil and land conservation officers in the Swan coastal plain have been removed from 
their jobs.  They have not been made redundant; they just got the DCM - the “Don’t come Monday” - notice.  
Many of these officers, who have expert knowledge in drainage, contours, recharge and how the landscape 
should be managed, have worked for the Department of Agriculture under the Soil and Land Conservation Act 
for two or three decades.  What has happened to those people?  They have all gone.  We have now been told that 
the new office of the Department of Environmental Protection will be set up in Perth and that officers will deal 
with applications for land clearing from Perth.  Without being too uncomplimentary to the people in that 
department, I have always believed the Department of Environmental Protection to be an ultra-green department.  
I believe that most of those officers are on the pro-green side.   

One of the last clauses in the legislation refers to the victimisation of officers.  Proposed new section 111A states 
-  

(1) A person who for a reason described in subsection (2) - 

(a) prejudices, or threatens to prejudice, the safety or career of another person;  

(b) intimidates or harasses, or threatens to intimidate or harass, another person; or  

(c) takes, or threatens to take, detrimental action against another person,  

commits an offence.   
I can understand that.  There was a time when a public officer who went to a farmer’s property could be 
threatened.  I will give members a case in point.  A few weeks ago, some people in Northcliffe wanted to start up 
a new cluster mill to replace the old mill.  A number of small millers got together to start a new enterprise by 
taking timber mainly from private properties.  The economy and the community of Northcliffe were suffering 
quite badly.  A truck load of logs arrived at the mill.  An officer in a rental car told those people that he wanted 
to know the origin of every single log; that is, where it came from and whether they had a permit to take those 
logs.  That is not unreasonable.  They came to me and I checked where the person was from.  I rang the Perth 
office of the Department of Agriculture, but it did not know.  I rang the Bunbury office, but it did not know.  It 
turned out that this person was from the Manjimup office.  He was driving a rental car because the budget was 
not sufficient for him to be supplied with a car, and it was his second last day at work.  That is how I found out 
that the 15 soil and land conservation officers from the Department of Agriculture had lost their jobs, and that 
everything will now be dealt with from Perth.  I rang the office in Perth and I was very heartened to hear the 
response from Louisa Kinnear, who also sent me some information, because my concern was about the 
regulations on the use of individual trees.  The rumour was that people would require a permit to remove 
individual trees.  These are the concerns of the community.   
Members can understand why I have some concerns about this legislation.  Nothing in this legislation protects 
the environment, as I know it, from environmental harm, serious or otherwise, in any significant way.  Only 10 
per cent of the total land area in the Warren and Lefroy catchments and in the Nannup district - the Manjimup 
shire covers 7 000 square kilometres - has been cleared.  It can be argued that all the alienated land could be 
cleared and no environmental harm would be done at all.  However, these people will be forced to go through 
this process in the future.  How does the legislation protect us, as taxpayers, from the impact of government 
negligence in causing serious environmental harm?  I remind members that in the early days of settlement people 
introduced rabbits, foxes, goats, donkeys, horses, camels, water buffalo and so on.  Those are just the animals; I 
have not mentioned the noxious weeds.  Today, weeds such as the blackberry bush, watsonia, bridal creeper and 
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Cape tulip - just to mention a few - are rampaging through our forest estate at a rate of knots.  Talk about serious 
environmental harm!   
When a big company clears a significant area of land, it should be dealt with.  The full force of the law should be 
brought to bear to deal with such a company.  However, this legislation can be described only as a sledgehammer 
to crack a nut.  It focuses on the wrong area.  This is only one part of the total area of degradation of the Western 
Australian environment.  I implore members to visit the south west and see it for themselves.   
I have said in this place before that when I was a kid, I used to go marroning on the Warren and Lefroy Rivers.  I 
could go marroning in a dozen places and had no trouble accessing the river.  The Agriculture Protection Board 
did an excellent job.  If a farmer did not clear the blackberry bushes on his private property, the board did it and 
charged the farmer for it.  The blackberry bushes on agricultural land were cleared.  That was the Agricultural 
Protection Board’s job.  Guess what was happening just over the fence on crown land and in the stream and road 
reserves?  The blackberry bushes were 40 foot high.  Foxes and birds were jumping from one side of the fence 
over to the other, spreading the seeds.  However, the poor old farmer had to pay to have the blackberry bushes 
sprayed with 2,4,5-Trichlorophenol or whatever was used in those days.  However, the problem is not confined 
to the blackberry bushes.  Watsonia grows along the roads in the south west.  I understand the minister will visit 
my electorate tomorrow.  I hope it is a fine day.  The minister should look at the watsonia on the side of the road 
from Manjimup to Pemberton.  Every year it spreads like wildfire into the bush.  If that is not environmental 
harm, what is?  It is the same with bridal creeper.  Anyone who flies into Busselton and lands at the airport 
cannot help notice the Cape tulip.  It is everywhere.  It looks lovely.  Likewise with the watsonia.  When it is in 
flower, it looks beautiful.  However, it is choking out the understorey of vegetation. 
Mr B.K. Masters:  And arum lilies. 
Mr P.D. OMODEI:  Yes, and arum lilies.  It is perplexing to hear members talk about this legislation and 
whistleblowers.  There should be a clause in the Bill - I could amend it - that provides for penalties to be 
imposed on people who make vexatious allegations about private land-holders.  It is hard to listen to members 
who give the impression that farmers rape the land, wreck the landscape and so on.  The truth of the matter is 
that farmers make a living out of farming their land.  Farming will not exist in the not too distance future if 
people are not allowed to protect the soil, water and vegetation on their land; it is as simple as that.  Many a 
farmer has fallen by the wayside and someone else has had to fix up their properties by planting shelter belts and 
appropriate perennial grasses to re-establish the soil profile. 
It is important that we have legislation.  However, the penalties contained in the legislation for clearing land are 
unbelievable and would not be given to people who commit murder.  It would be very easy today, using Landsat 
imagery and satellite technology, to determine who is and who is not clearing land.  Rather than put people in 
gaol, why does the Government not legislate to require people to rehabilitate areas that are damaged?  This Bill 
has been introduced to obtain political benefit, so that the general public will think we will slam people in gaol 
for knocking down a tree; that is unacceptable to me.  The legislation is over the top.  Amendments must be 
made to the Environmental Protection Act. 

Another aspect of the legislation that concerns me is that the Soil and Land Conservation Act contains provision 
for compensation, but this Bill does not.   

[Leave granted for the member’s time to be extended.] 

Mr P.D. OMODEI:  For example, a great deal of the Scott River plain in my electorate has not been cleared.  It is 
becoming a very important area for growing horticultural produce such as cauliflowers, carrots and seed potato.  
A burgeoning seed potato industry is focusing on exporting to Indonesia.  About one million tonnes of pulp 
wood is grown already in the Scott River area.  Some land-holders who have applied to clear 100 or 200 hectares 
of land have been told that they can clear up to those amounts on the condition that they fence the rest of the 
vegetation and register a covenant on the title to the land to ensure that nobody else can clear the land if the 
property is sold; on and on it goes.  Farmers are finding that it is hardly worth taking the trouble to make those 
applications and ultimately they are leaving their properties as they are and running cattle as they have done in 
the past. 

I must explain to the House that back in the early days of settlement all of the south coast national park - now 
known as the D’Entrecasteaux National Park - was crown land.  Pastoral leases were granted to the Muirs, the 
Dousts, the Dicksons and so on.  Cattle were run through tens of thousands of acres in that area for many years. 

Mr A.J. Dean:  And they destroyed the coastal ecology. 

Mr P.D. OMODEI:  That is not true.  The member for Bunbury, especially with his background, is showing his 
ignorance when he says something like that.  I know for a fact that a member of the Dean family made a 
conditional purchase of a block of land at Scott River.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 24 September 2002] 

 p1469b-1489a 
Mr Jeremy Edwards; Mr Terry Waldron; Mr John Bradshaw; Mr Paul Omodei; Dr Janet Woollard; Mr Bill 

McNee; Mr Phillip Pendal; Dr Judy Edwards; Mr John Kobelke; Mr Rob Johnson; Mr Bernie Masters 

 [9] 

Mr A.J. Dean:  It was 12s 6d an acre. 

Mr P.D. OMODEI:  It was in 1968; therefore, it was not 12s 6d an acre.  However, the Dean family purchased a 
property on the condition that the property was cleared within the first four years of sale.  The Muirs, the 
Mottrams and the Wheatleys went to the south coast from Bridgetown with their cattle between September and 
October each year and lit up the coastal plain on the way back in March and April.  The fire trickled through the 
coastal plain and sometimes got a bit hot, but no hotter than when, as indicated by scientific evidence, the 
Aboriginals burnt it every four years.  The member for Bunbury probably should not visit Manjimup or Nannup 
again for a while because the people down there will probably skin him alive if they find out what he said in this 
place!  Those people who are still alive today are very involved in the fire organisation that has just been set up - 
I believe it is called “Fire for Life”.  They do not make decisions off the cuff; they take scientific advice and 
historical information and base their comments and recommendations on that.  It is a well-known fact that the 
coastal plain was much better managed back in those days. 

The member for Bunbury talked about environmental harm.  Environmental harm is the sort of thing that 
happened last year when a fire at Scott River burnt everything and about 11 000 hectares went up in smoke.  
Members will have heard me getting emotional about this matter before; I will not do that again.  However, that 
fire was so hot that it burnt to the ground 50-year-old peppermint trees and the reeds in the lakes right down to 
the water.  Those sorts of things never happened in days gone by.  We should use at least a modicum of 
commonsense when we bring legislation into this Parliament, recognising what happened in the past, how our 
land got to where it is today and why 11 hectares a minute are going to salt.  We should be aware of those things 
and ensure that we do not repeat those mistakes.  We need to put in place a program that will redress that, which 
will take hundreds of years.  However, this legislation, which contains penalties of up to $1 million, is over the 
top.  On that basis, I will not support the legislation.  We must be a little more sensitive when drafting legislation 
like this.  Rather than kowtow to people in the community with extreme green views, who are concerned about 
these things, we should put in place a commonsense arrangement to deter people from doing unlawful things.  
Introducing penalties with a range such as this will not stop people doing those things.  Nobody in his right mind 
would do that sort of thing if it were a criminal offence that incurred a penalty of having to plant trees or some 
other type of punishment. 

This legislation has the capacity to cause a lot of division in the community.  The whistleblower defence 
provisions will allow every peanut who is a bit loopy to vexatiously dob in people.  Where in the legislation is 
there protection from vexatious people who make false accusations against others?  Why is someone straight 
from university with an environmental science degree - with due deference to my colleague the member for 
Vasse -and who probably believes he or she knows everything about the environment, able to tell a farmer who 
has been farming his land for decades, if not generations, how to run his property?  In reality, many of the rules 
currently in place to prevent people from clearing land are unjust.  I hope someone in the community one day 
will take and win a class action against the Government for compensation for land clearing.  It is not fair that the 
Government of the day can take from people their right to make a living and to carry on a lifestyle that they have 
had since the settlement of Western Australia. 

DR J.M. WOOLLARD (Alfred Cove) [4.08 pm]:  I support this legislation, but I have some concerns that I 
would like to see addressed during consideration in detail before I give the Bill full support.  I support the 
provision in the Bill that seeks to move responsibility for notices of intent to clear land from the Soil and Land 
Conservation Council to the Environmental Protection Authority.  In the past, many thousands of hectares of 
land were cleared because the Soil and Land Conservation Council either did not refer the matter to the EPA or 
did not deal with a notice of intent within the prescribed period and, therefore, the land was cleared.  I am 
pleased that people will approach the Environmental Protection Authority for a permit to clear their land.  
However, I appreciate the concerns about environmental harm that members of the opposition have raised.  The 
minister’s second reading speech excludes the environmental harm that could be done by the Forest Products 
Commission, which remains outside these clearing arrangements.  Instead, the Bill focuses on agricultural areas.  
If the Government were honest, it would consider the issue of environmental harm across the board and it would 
provide appropriate measures in this legislation to deal with that.  Currently, the forest management plan cannot 
be enforced through the Conservation and Land Management Act.  There is no legislation to ensure that the 
Forest Products Commission adheres to the forest management plan.  Under this legislation, the Forest Products 
Commission is again outside the legislation and can do what it wants.   

This Bill focuses on the agricultural areas but does not provide farmers in those areas with a clear definition of 
environmental harm.  The previous speaker referred to feral goats.  I congratulate the previous Government on 
the feral goat eradication program commenced in 1993 by Richard Court.  This Government has been sitting on 
its hands on that issue.  Feral goats are still doing a lot of damage in rural areas.  Clause 110 of the 
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Environmental Protection Amendment Bill 2002 proposes to insert section 51A, under which the definition of 
clearing includes -  

(d) the doing of any other substantial damage to, some or all of the native vegetation in an area, 
and includes the draining or flooding of land, the burning of vegetation, the grazing of stock, 
or any other act or activity, that causes -  

(e) the killing or destruction of;  

(f) the severing of trunks or stems of; or  

(g) any other substantial damage to,  

some or all of the native vegetation in an area;   

If I were a landowner in a rural area, I would be concerned.  At the appropriate time of the year, many farmers 
round up the feral goats on their property and transport them to Geraldton, thereby earning income by selling 
them.  The farmers say they are not grazing the feral goats on their land, but it could be considered that they are 
causing environmental harm.  Therefore, many of those farmers need a clear indication from the Government of 
the definition of “stock” under this Bill.  The Government should continue the program to eradicate feral goats 
that was commenced by the previous Court Government because they cause problems in rural areas.  

Earlier, I referred to the Forest Products Commission.  I will now refer to the Department of Land 
Administration.  This Bill states that clearing land in accordance with a subdivision approval or within various 
developmental approvals would be exempt.  Land is still being cleared in metropolitan and rural areas.  The 
Minister for Housing and Works is putting pressure on my local council to sell pockets of crown land in the city 
of Melville to raise income for the Government.  This Bill gives a third party rights to approach the EPA and ask 
whether a clearing permit has been given.  I would like it to be clearly spelt out to DOLA that the Government 
should not sell land in the metropolitan area that has environmental value or native vegetation on it, and that is 
not covered by a bush care plan, Bush Forever or any other environmental protection.   

We have examined corridors of land between old-growth forests.  Although we do not need those types of 
corridors in the metropolitan area, pockets of bush must be kept throughout the metropolitan area for the flight 
paths of migratory birds.  This Government seems intent on clearing as much land as it can.  It is prone to 
develop land to fill its coffers.  The Government seems to be wasting money by selling community assets.  Parks 
and reserves are community assets, as are our heritage buildings - including Duncraig House.   

This Bill must provide a better definition of environmental harm.  I would like this legislation to make it clear to 
government departments that they are not outside the scope of the Bill.  I am disappointed that the Forest 
Products Act and the Land Administration Act are not included in the provisions of this Bill.  This Government 
could apply penalties to people in rural areas that it does not enforce in the metropolitan area.   

One of the Labor Party’s election promises was to investigate the feasibility of a land and environment tribunal, 
which it has not done.  That investigation should have been done as part of the preparation for this Bill.  I am 
interested to hear from the minister just how far the Government has investigated the feasibility of a land and 
environmental tribunal.  

The chief executive officer of the EPA will give permission for land clearing permits; however, he has only to 
give notification of these permits from time to time.  In the past, environmental groups have always strongly 
supported the EPA.  However, logging and forestry issues may now come under the scope of land clearing under 
this Bill.  Previously, people who telephoned CALM to find out which blocks of land would be cleared have had 
to wait a long time before they were given that information.  As the chief executive officer is required to give 
notice of the permits that he approves from time to time only, the land could be cleared before the public 
becomes aware a permit has been granted.  All permits that are approved should be on a central database so that 
communities throughout Western Australia can log onto the Internet to see what permits have been issued for 
which area.  

I ask the minister to clarify some points that I have raised in debate; for example, the definition of stock, and the 
feasibility of a land and environmental tribunal.  In many other government departments ministers set up 
tribunals outside their control.  If a land and environmental tribunal were above the minister, we would have 
some assurance that this Government’s environmental concerns were genuine.  I am not saying this minister 
would bow to pressure.  However, various groups have put pressure on Governments and ministers in the past, 
and it would be nice to know that these decisions will be made by an independent body that exists specifically to 
protect the environment and not the environmental concerns of the party in office.  The land and environmental 
tribunal is very important.   
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The third issue that I would like the minister to clarify relates to the accountability of various government 
departments that are mentioned in this Bill.  I understand that under the Land Administration Act the activities of 
the Forest Products Commission will be outside the parameters of the new Environmental Protection Authority, 
which could lead to further wasteful clearing in both the metropolitan and rural areas.  

MR W.J. McNEE (Moore) [4.23 pm]:  I agree with some of the broad principles contained in this Bill; 
however, some aspects of it are dangerous.  I was disappointed when the responsible minister said there would 
be no compensation for people who are not allowed to clear their land.  I remind the Government that it 
supported the people who went on strike recently because they were not paid when they were on strike.  The 
Government is favouring those people and discriminating against people in my electorate.  The Government has 
said to people in my electorate that they cannot clear their land and it will not compensate them for the resulting 
loss of income.   

This Bill is about the State deciding that it wants people’s land.  Some people have determined that they want 
rights over other people’s land.  A book titled They Want Your Land was not about the green movement; it was 
written by some crazy mob in the financial sphere.  All I remember is the title, and we have to be careful because 
it could quite easily be true of this Bill.  The longer these people work at it, the more restrictions they get and the 
better they go.  When the Government legislates about people’s right to make decisions that affect their land, it is 
interfering.  I dread to think of the day when the Government becomes involved in people’s decision-making 
processes; no decisions will be made!  Most decisions that Governments make are wrong and do not really help 
people.  Do not worry about that!  
That is the point.  I have been through this with people in my electorate who have been refused permission to 
clear land.  Even when these people have proved that nothing is put in danger by clearing their land, the 
bureaucrats have come up and had another look.  All they are doing is playing for time and wearing people 
down.  What is worse, the bureaucracy is depleting people’s financial resources because it takes time and money 
to deal with bureaucrats.   
Let me say in passing that in times past when people were allocated a block of land, they had to clear that land 
before the title could pass to them.  They had to clear that land within a certain time and in a certain way because 
there were vermin problems.  The Government cannot turn around now and blame farmers for land degradation.  
When I drive around Western Australia and look at the wealth of this State, I say that we should do it all again.  I 
remind members opposite who are enjoying our current high standard of living that they are not doing so through 
their efforts, but through the efforts of the men and women who pioneered this country.  They should make no 
mistake about that.  That is why people can afford to lie on the beach and be greenies.  That is the problem.  
People have cleared their blocks of land as their cash resources allowed them to do so.  In many cases, those 
people have young families, a bank overdraft and so on.  They are now denied the opportunity to finalise their 
land-clearing program and the minister says the Government will not provide compensation.  If I suddenly 
halved the minister’s salary without providing any compensation, what would the minister think?  What would 
the bureaucrats think if I halved their salaries?  What would the minister or her bureaucrats think if I halved the 
value of the blocks of land they have invested in for their retirement?  If that were what we were doing, I would 
not be standing here arguing about this Bill, because the Government would not even consider it.  However, the 
Government will deny compensation to the people who live in my electorate.  The Government should start 
thinking about those sorts of things.  It is all very well for the Government to roll over people like a Monarch 
tank, but it should keep in mind that one day it will get its comeuppance for that.   
I will point out some of the dangers in this Bill.  Clause 121 refers to the objects and principles of the Act; that 
is, the bases upon which decisions are made.  It provides that when the bureaucracy makes a decision, it should 
err on the side of caution.  It is almost like saying that if there is any doubt, do not clear the land.  If we offer that 
sort of instruction to someone, we will not get very far.  Those sorts of instructions are dangerous and should be 
avoided.   
I do not want to delay the House, Mr Acting Speaker, but one of our members just asked me to mention - that 
member also did not want to delay the House - the clearing of a fence line, for example.  The area that can be 
cleared is five metres, which is about the length of the bench in the Chamber, give or take a little.  I suggest that 
it would be very difficult to put up a fence in that area.  It might be millable timber or timber that one wants to 
look after.  A person would have to use machinery and turn it around.  Once the fence had been erected, I am not 
sure how that person would stop the trees falling on it.  He would probably have to go along and prop them all 
up or something.  That is what will happen.  My point is that these provisions are drafted by people who have 
obviously never put up a fence.  We get impractical amendments because the decisions are made by impractical 
people.  As has been suggested, an area of about 20 metres would probably be somewhere near the mark.  When 
the Government starts to lay down those sorts of rules, it interferes with a person’s decision-making process.  In 
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some areas, access to the fence on both sides might be wanted.  However, a fence with access on both sides 
would not work.   

I do not want to delay the House any longer, other than to say that at the consideration in detail stage I will put 
some questions to the minister.  I sincerely hope that the Government looks seriously at how this will affect 
young farmers.  The Government is saying that land cannot be cleared, and I think it is saying that that might be 
an answer to the salinity problem.  There is no real proof that that will do anything.  However, I point out that the 
Government cannot take away from people their livelihood and then just walk away and leave them there.  That 
is what this Government intends to do, and I sincerely hope that it does not. 

MR P.G. PENDAL (South Perth) [4.32 pm]:  I want to speak briefly in support of the Bill.  I will explain why I 
support the Bill and give a bit of history of some of the measures it contains.  I listened to the member for 
Warren-Blackwood and the member for Moore, who has just resumed his seat.  At one level, I can understand 
the concern they expressed, consistent with their beliefs, that, in their view, there is some sacrosanct right on the 
part of a landowner to do with his or her land what he or she thinks fit.  The only difficulty I have with that 
argument is that in the end it does not work.   

The issue with which we are dealing today would have come to the Parliament no matter which Government was 
in office.  I believe that it is true to say that in the eight or nine years that the previous coalition Government was 
in office - some of the issues dealt with predate that Government’s term of office, back to a time when I was the 
opposition spokesman on the environment about 10 years ago - this Bill went through something like 20 
manifestations.  I understand that since the Bill has been in the hands of the current Government, we are 
probably up to version No 26, 27 or 28.  As with anything that requires that number of drafts, it is clear that it is 
not an easy issue to deal with.   

I know that the Bill is quite a comprehensive attempt to deal with a whole range of issues, but my remarks are 
intended to be fairly narrowly focused, and in particular will touch on the Palos Verdes disaster of about a 
decade ago and also the issue that is raised constantly, particularly on this side of the House, of compensation 
either for loss of earnings or because of a decrease in the area under cultivation.  The Palos Verdes case of a 
decade or so ago led to a series of court cases and then to this attempt - I believe a reasonable attempt by the 
present Government - to define the whole area of environmental harm.  The minister’s second reading speech 
dealt with the way in which the court saw as inadequate the existing statutes about what constitutes pollution or 
environmental harm.   

In a way, this issue was dealt with anything up to 25 years ago, and, ironically, it was dealt with by the previous 
coalition Government but two.  I well recall, as would some other members, the controversy in the late 1970s 
when it fell to a Liberal-National Party Government to intervene in the clearing of water catchments in the south 
west.  The late Hon Graham MacKinnon, who was a member of the other place, probably went as close as 
anyone could to losing his political career because of the measures he introduced, as Minister for Water 
Supplies, in the Government of Sir Charles Court.  I have often looked back on that as a watershed in rural 
environmental management, because it took a great deal of political courage for the Sir Charles Court 
Government and Graham MacKinnon to do what they did.  I have been a little preoccupied with railways being 
re-routed through my electorate to spend the time on this Bill that it deserves.  However, I recall quite vividly 
those occasions on which the Sir Charles Court Government introduced those clearing bans in water catchment 
areas because of the impact that that widespread clearing was having on the quality of water going into, in 
particular, the Wellington Dam.   

That was a very difficult issue for a private enterprise Government to address, but in the end it addressed it.  
Whereas the Government of Sir Charles Court showed a great deal of courage and leadership, that was not 
necessarily reflected in the Government of Richard Court, probably 10 or 15 years later, when many of the issues 
that are now coming before the House began to be dealt with.  That is why I say that the principle with which we 
are dealing today was in some respects settled 25 years ago by this Parliament and by the legislation that was 
introduced by the first Court Government - the Sir Charles Court Government - to put restrictions on farmers.  In 
this place, always the most difficult thing to do is to act against one’s own natural constituency; and that is what 
the Government was asked to do.  Why did the Government of that day do it?  It did it because it knew that 
unless action was taken at the parliamentary and legislative level, people would continue to act against the broad 
interests of society.  People used the argument that the member for Moore very effectively put tonight.  I know 
that he feels very strongly about these matters.  It just so happens that I do not agree with his arguments.  In the 
end society has the right, through Parliament, to say that it will put limits on what is sometimes called the 
unfettered right of land ownership.  It should not come as a surprise to any member of this House that we have 
been doing it for 100 years. 
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Mr B.K. Masters:  When I spoke on this issue, I made the point that we were not compensating a farmer for the 
loss of clearing rights but for the loss of a legal entitlement; in other words, until recently it was the legal right of 
the landowner to clear.  We are removing that, and its consequences have legal implications. 

Mr P.G. PENDAL:  I appreciate that.  I had forgotten, but I did at the time take some considerable interest in 
what the member for Vasse had to say, because he is another member who has, from a scientific point of view, 
an enormous amount to contribute to these sorts of arguments.  The point that he makes is part of the point that I 
wanted to make, but the reverse side of the coin.  Landowners in Western Australia, and I doubt whether in any 
jurisdiction in Australia, do not have the unfettered right to do what they want to do.  As far back as 75 or so 
years ago, with the first major town planning legislation in Western Australia that passed through this 
Parliament, we began to restrict the rights of people principally in the city by saying what they could or could not 
do with their land.  It goes on to this day.  As most people would know, my electorate of South Perth is situated 
on the other side of the river.  It is going through the processes of getting up town planning scheme No 6.  
Ironically, only today, because there are a larger than usual number of restrictive covenants in my electorate, a 
constituent came to me who said that it is not fair that her block has a restrictive covenant on it.  She asked how 
she could go about having the block subdivided, other than by an application to the Supreme Court.  The 
principle at stake with that woman who saw me this morning is no different from the principle at stake in this 
legislation as it affects farmers. 

Mr B.K. Masters:  No. 

Mr P.G. PENDAL:  It is no different.  The member must bear with me.  I am talking about the principle.  The 
detail is different.  It is no different from the sorts of arguments that were heard in this Parliament in 1989, 1990 
and 1991 before heritage legislation was passed in Western Australia, because the Parliament did basically the 
same in that respect.  Only recently there has been the controversy in some western suburbs about the 
multilisting of homes on municipal lists.  I do not think that some of the local authorities have handled it all that 
well.  I believe they set out with something worthwhile in mind, but they have antagonised people to a point that 
will probably set back the heritage movement in this State by a factor of 10 to 20 years. 

I want to come back to this Bill, because we are dealing with amendments to the environmental law of Western 
Australia.  When I say that we are moving into a new era, I reply to my own argument by saying that I do not 
think we really are.  We are accepting some of the detail for the broad principle that has been set in other statutes 
for at least 75 years in town planning law.  We are starting to apply in a rigorous way some of the principles that 
were applied as far back as the time of the Sir Charles Court Government and the clearing bans in water 
catchment areas of this State.  Against those backgrounds, it could never be argued - certainly not in my lifetime 
and, I imagine, not in the lifetime of most of the members of this House - that until this Bill or, earlier, 
something like it, people have had an unfettered right to do with their land what they want to do.   

Mr M.W. Trenorden:  The Perth Bushplan compensated people who had bush blocks taken off them.  We do not 
want to see country people have bush blocks taken off them.  

Mr P.G. PENDAL:  That is a fair comment.  I do not know the detail of the circumstances in which it was 
decided to compensate under the Perth Bushplan.  However, neither is compensation offered to most 
metropolitan landowners when the zoning or usage of their land is changed.   

Mr M.W. Trenorden:  No-one is arguing that. 

Mr P.G. PENDAL:  The principle is the same.  I still recall the hysteria that surrounded the Palos Verdes 
scandal.  The member for Vasse will remember that because it probably happened in the part of the State that he 
now represents. 

Mr B.K. Masters:  It was in the Denmark area. 
Mr P.G. PENDAL:  It was very close. 
Mr B.K. Masters:  It is a little off beam. 
Mr P.G. PENDAL:  The geography is a little off beam.  The member cannot scoot out from under this legislation 
by using that argument.  I repeat that he should look at the sorts of things that a Liberal-National Party 
Government did in the 1970s in respect of land clearing in water catchment areas. 

It will be difficult, but in the end there are a ton of reasons that a Government and Parliament are entitled to 
intervene in the big picture when people at the local or ownership level are not prepared to do what we would 
call the right thing.  It is true that the detail differs, but the broad picture does not.  We should have outgrown the 
notion that a person has an unfettered right to a property because he or she owns the title to it.  We saw 
incremental restrictions introduced by the previous coalition Government.  That was often done with the apology 
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that these things are an incursion on the rights of property owners.  However, in our lifetime people who were 
given access to conditional purchase land were fined for not clearing the land, were they not?  
Mr B.K. Masters:  That is correct. 

Mr P.G. PENDAL:  We passed a law that said that we wanted people to clear like crazy a million acres a year 
and that if they did not, we would fine them.   

Mr B.K. Masters:  Or they would lose their land. 

Mr P.G. PENDAL:  Yes.  A dramatic change in attitude has occurred in probably 40 years.  We finally got out of 
that mentality in maybe the early 1960s.  I do not believe that this legislation will change a lot; it will not 
dramatically alter either the physical or political landscape, because much of the legislation puts in place 
practices that people, in their hearts, know is right.  The views that have been expressed by three or four 
members on this side of the House during the past couple of weeks do not necessarily represent the universal 
view of people in the bush.  I, like most people, have sufficient contact with country Western Australia to know 
that the days of those attitudes have long past.  Therefore, I do not know whether this Government has managed 
to get draft 26, 27 or 28 of the legislation precisely correct, and only time will tell.  However, the legislation is 
worth supporting, notwithstanding that there are difficulties.  What is happening now is entirely consistent with 
what the Court Government did in a very big-picture way 30 or 35 years ago.   

Mr B.K. Masters:  When you talk about Sir Charles Court and the clearing ban in the Wellington Dam 
catchment, compensation was paid to those farmers.  The point needs to be made that if people buy a block of 
land in South Perth that does not have subdivision rights, they cannot claim compensation.  However, if they buy 
a block of land that has subdivision rights and that right is taken away from them, they should be legally entitled 
to claim compensation.  

Mr P.G. PENDAL:  They are not.  The point I am trying to make to the member and a number of members is 
that under town planning laws, no compensation is payable.  Every time a metropolitan town planning scheme is 
introduced, the zoning of land in the metropolitan area changes. 

Mr B.K. Masters:  That is normally for beneficial purposes. 

Mr P.G. PENDAL:  On many occasions people in the Perth metropolitan area have lost their land.  I grant that 
those people probably have access to compensation under something like the Public Works Act.  However, the 
member is wrong in saying that when the status of metropolitan land is altered under a town planning scheme, to 
the disadvantage of a person or group of persons, compensation should be payable.  The notion that society has 
to compensate a person for not allowing him to do something that will injure his land and, therefore, will injure 
the wider benefit of society has now passed us by.  For those reasons, as difficult as it is - and it cannot get any 
more difficult than the circulation of 27 drafts, 20 of which were under the previous Government - this 
Government should be commended for introducing this legislation.  If the previous Government had been in 
office at this time, eventually it would have been forced to introduce this sort of legislation, regardless of 
whether it went to draft 29, 30, 31 or 32, because in the end society is demanding that this happen.  For those 
reasons, I support the Bill.   

DR J.M. EDWARDS (Maylands - Minister for the Environment and Heritage) [4.52 pm]:  I thank all members 
for their comments and consideration of this Bill.  I will respond to a number of the matters that have been 
raised, and if I do not pick up on some comments or members feel I have missed the mark of what they have 
said, they will have the opportunity during consideration in detail to raise those matters again.  I will also clarify 
some of the matters that have been raised.   

I thank the member for Vasse for the trouble he has taken to acquaint himself with this Bill.  The member made 
the comment that this Bill will strengthen the definition of “pollution”.  The Bill does not greatly change the 
definition of pollution, but it makes two changes that it has been suggested to us over the years need to be made.  
The Government has not sought to alter the parts of the definition that have worked well.  However, the words 
“beneficial use” will be changed to “environmental value”, to reflect the broader view of the environment that 
people now take.  Words will also be added to the end of the definition of pollution to correct an omission.  This 
is in response to the case of Palos Verdes, in which the definition of pollution was not wide enough.  The 
member also raised his concern that the powers that will be given to bureaucrats and public servants are too 
great, and that the new procedures will be time consuming, expensive and complicated.  In the cases in which the 
Bill will grant new powers, it will also require new accountabilities.   
The member for Vasse endorsed the addition of new grounds for appeal, with one exception; namely, he 
questioned whether third parties should be able to appeal against the grant of a clearing permit and expressed 
concern that developments may be delayed unreasonably.  However, clearly it needs to work in both ways.  If 
approval is granted and a third party - for example, a neighbour - will be affected, that person needs to have 
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appeal rights similar to the current appeal rights.  The system that we are putting in place is the same as the 
current system of licensing and works approvals, but it will apply also to the new area of a permit for clearing.  
The member referred also to the confusion, complexity and cost of obtaining environmental approvals.  Part 2 of 
the Bill is dedicated to amendments that will make the process less confusing, less complex and less costly; and 
part 4 makes similar improvements.   
As the member for South Perth said, there have been about 27 drafts of this Bill.  A lot of that public 
consultation was undertaken by the previous Government.  As we have worked through the Bill we have sought 
not to change the things that are good but to add to them.  In introducing these new clearing permits, the 
Government has been mindful of the need for a system of licensing and works approvals that will be quicker 
than the current cumbersome system of notification of intent to the Commissioner of Soil and Land 
Conservation.   
A number of members asked about the proposed codes of practice.  The role of codes of practice in the Bill is 
limited to their being a defence against a charge of causing environmental harm if a farmer is undertaking a 
normal farm practice.  The Agricultural Practices (Disputes) Act 1995 provides a dispute resolution mechanism 
in cases in which there is a possible offence involving agricultural practices.  That is recognised in the provisions 
that deal with environmental harm.  Proposed section 74B(2)(c) provides a defence if the act was done as an 
agricultural practice within the meaning of the Agricultural Practices (Disputes) Act in respect of which an order 
has been made under that Act and the practice is a normal farm practice.  Paragraph (d) is a more general 
provision for codes of practice.  The Agricultural Practices (Disputes) Act recognises already a code of practice 
that has been approved by the Department of Environmental Protection.  We are making that link between this 
Bill and that Act to give some comfort to people in the farming community who have some concerns. 

Mr B.K. Masters:  Are you saying there is already a code of practice for agricultural practices?  

Dr J.M. EDWARDS:  The Act provides for a code of practice.  

Mr B.K. Masters:  Does it not exist yet? 

Dr J.M. EDWARDS:  No. 

Mr B.K. Masters:  Would you be able to provide, perhaps during consideration in detail, a list of the decisions 
that have been made by the Agricultural Practices Board? 

Dr J.M. EDWARDS:  I can, but I warn the member that my understanding is that not a lot of use has been made 
of that. 

Mr B.K. Masters:  That is of concern also. 

Dr J.M. EDWARDS:  Obviously if the member were to raise any deficiencies about which I will need to 
communicate with the Minister for Agriculture, Forestry and Fisheries, I would be more than happy to take them 
up.  We are trying to use procedures that are already in the Act.  I am informed that a number of codes of 
practice have been developed, but I will get a list for the member to let him know exactly what they are.  

Concerns have also been raised about perceived increases in fines for pollution and other matters that impact on 
the environment.  I point out, particularly to the member for Warren-Blackwood, that the previous Government 
increased the fines for pollution in 1997.  Therefore, the penalties in this Bill are totally consistent with the 
change to the penalties under the previous Government.  It is important that this Bill provide for the same sorts 
of systems and does not set up new types of systems. Concerns were raised that the chief executive officer will 
be required in a timely manner to determine whether the need for a financial assurance has lapsed.  The member 
for Vasse suggested that there be a provision that a person who has given a financial assurance can request the 
CEO to review the need for the financial assurance, and that on request the CEO must do so.  That is a very 
reasonable suggestion and I am happy to take it up.  The Government is not looking to duplicate on the issue of 
financial assurance.  That was one of the factors that was considered when this legislation was drafted.   

A number of members have commented on the appeals process.  I was pleased with some of the feedback I 
received.  There was a perception that the appeals process was working well.  The information we have received 
is that, by and large, people are fairly happy with the appeals process.  As the member for Alfred Cove said, the 
Government’s policy states that it will investigate the feasibility of a land and environment tribunal.  We 
considered doing that as part of the state administrative tribunal review, but it was determined that, given that so 
much work was being done on the Environmental Protection Amendment Bill, we should see it through and, 
when that was completed, then consider whether it was feasible to have a land and environment tribunal.  The 
process for that review has been initiated within my department.  However, I am receiving a lot of feedback 
about the positive merits of the current appeal system.  It is cheap for people to access and works in a reasonably 
timely manner.  I am happy with the level of mediation that has been occurring.  I am also pleased that it is not 
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overly legalistic.  We must ensure that, with any change that may be made down the track, we do not throw the 
baby out with the bathwater. 
Mr B.K. Masters:  The beauty about the appeals process as it currently stands is that the process is good and, 
historically, the outcomes have been very acceptable to virtually all parties.  When you are on a good thing, stick 
to it.  
Dr J.M. EDWARDS:  It is also fair to say that measures to ensure that it is quite open were put in place by the 
previous Government and have been continued by the current Government.  All the decisions are there for 
people to see.  We have made some effort to ensure transparency and accountability.   
Another comment made by the member for Vasse was that the introduction of clearing permits effectively seeks 
to introduce a ban on the clearing of native vegetation in Western Australia.  A number of other members raised 
the same point.  This Bill does not introduce a clearing ban; it changes the system.  Currently, and under the 
previous Government, if people want to clear land, they need to lodge a notice of intent to determine whether 
there are objections.  The new system provides that if people want to clear land, they must apply for an approval, 
and they will need that approval to clear the land.  As the member for South Perth said, it is not a huge, dramatic 
change.  However, it will make the process more speedy because, under the notification of intent process, if the 
Commissioner of Soil and Land Conservation determines that there is an environmental issue, it is referred to the 
Environmental Protection Authority, and it can go through the full formal EPA assessment process, which is 
quite time consuming.  We believe that by sending it directly to the department, the biodiversity issues can be 
considered up front, but we will continue to work with the Department of Agriculture on the land degradation 
issues so that those processes are more parallel and there is a much more timely process.   
Mr P.D. Omodei:  It is a major change.  All the soil and land conservation officers have disappeared.  The people 
who used to be on the spot in regional Western Australia are no longer there.  

Dr J.M. EDWARDS:  I will follow up on the member’s comment, because that is news to me.  We have 
recognised in our discussions that local expertise is required.  We rely on some information from people in the 
regions.  Who knows what goes on in this paddock, the next one or the next one.  Clearly the member’s point is 
valid; we do not want someone in Perth bringing it up on a computer screen and second-guessing it.  We want to 
ensure that we have good information.   

The member for Vasse also put forward the notion that the declaration of environmentally sensitive areas in 
which the prescribed exemptions from the requirements for a clearing permit do not apply is a significant step, 
and that in taking this step the minister should be advised by the EPA.  That is a useful suggestion and we will 
ensure that that comes into effect.   

A number of members also raised their interest in the clearing principles and suggested that these principles were 
somewhat subjective.  These principles are the same - but with some adaptation - as those that have been used in 
South Australia for the past 10 years.  South Australia considered how they were used and we have relied on 
advice from South Australia in applying these principles.  It must be remembered that they are guiding principles 
and cannot be binding in every case.  These principles will provide guidance, and they will be used in that 
manner.   

The comment was made also that the idea of a condition requiring a monetary contribution sounds like 
blackmail.  I think they were the words of the member for Vasse.   

Mr B.K. Masters:  They were.  

Dr J.M. EDWARDS:  That is quite a colourful and strong term.  I will comment on that slightly in a short while.  
In the same breath, the member also made the good point that no net loss of vegetation can be a misleading 
concept if it implies that the planted replacement vegetation is equivalent to virgin native vegetation.  Clearly the 
same outcome cannot be achieved.  Nevertheless, we need to be able to set conditions that require the protection 
of vegetation.  In some cases, this may involve the establishment of replacement vegetation.  This  concept 
already has quite a lot of use; it can be a useful concept in certain situations.   

I turn now to concerns about the ability to pay.  In building on that point, the member for Avon spoke about the 
possibility that the mechanism might favour those with an ability to pay.  The whole idea of this concept is to 
have flexibility within the system and the process.  It is more likely to be of use for small land-holders who have 
little remaining bush or suitable land on their property.  Although larger operators are more able to pay, they are 
also likely to have other options, including more vegetation on their land, which they can develop and use as an 
appropriate offset.  As time goes by, we will look at how these issues pan out.  We are not trying to set up 
anything that will disadvantage people.   
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Another suggestion put forward was that the appeal period be increased from 21 to 28 days.  Currently, under the 
Environmental Protection Act the appeal period is 14 days.  The Bill increases that period from 14 to 21 days.  In 
addition, under the new process that we have put forward there is only one appeal point, whereas under some of 
the current processes there can be a number of appeal points.  The appeal period of 21 days is consistent with 
that for licences and works approvals in other parts of the Act.   

It has been suggested also that clearing permits should be transferred automatically with the transfer of land.  We 
looked at this issue, but found that it would not always be appropriate or even possible to transfer the permit with 
the transfer of the land.  As an example, when a property is subdivided and then sold, it may not be appropriate 
to clear the land.  However, clause 112 of the Bill introduces a specific appeal against the chief executive 
officer’s refusal to transfer the permit, so there is an appeal right if someone feels aggrieved by that decision. 
Mr B.K. Masters:  Can you give an example of what you mean when you say that it may not be appropriate to 
automatically transfer a right to clear land? 
Dr J.M. EDWARDS:  It could be that someone has a right to clear land and then sells the property, which the 
new owner wishes to subdivide.  The area in the subdivision may not be consistent with the previous approval. 
Mr B.K. Masters:  Surely that would be a consideration for the new owner and not for the Government, because 
the Government has said previously that the clearing of that section of bushland is consistent with the 
regulations.  
Dr J.M. EDWARDS:  I am looking at it from the other side.  The Government may have said that the person was 
allowed to clear a certain area.  However, when the land is subdivided, it may not be equitable to clear the area.  
The issue is to ensure that the appeal right exists and the process is speedy and transparent.   

I will now make some comments about compensation, which was an issue raised by virtually every speaker.  It is 
absolutely true to say that the issue of compensation is sensitive.  In general under the Environmental Protection 
Act there is no compensation for activities that are halted, not allowed to proceed or modified because otherwise 
harm would occur to the environment.  Nevertheless, we believe there must be equity for people who are 
affected.  Work is currently going on within government and the Government is seeking advice from the Natural 
Resource Management Council to consider the equity measures that should be put in place for people who may 
be disadvantaged by these amendments to the Act.  It is important to point out though that under the current 
system, which the previous Government also worked to, there is no compensation for people who are stopped 
from clearing through the notice of intent system.  When people have raised environmental decisions with me, I 
have examined them on a case-by-case basis to see what help the Government can offer to asses their land to see 
whether it is of such a high conservation value that it may be purchased by the Government and to see whether 
any of the other options available can give them some comfort.  We will continue to do that.  However, a 
working party is examining the whole issue of equity to develop better mechanisms.  We will seek input from 
the NRM Council to see whether there are ways of doing that in a constructive manner. 

Much comment was made by members about the object and principles of the Bill.  Concern was also raised 
about the precautionary principle.  We made a commitment during the election campaign, with the introduction 
of the principles of environmental policy, to provide fundamental guidance for the administration of the Bill.  As 
many members would be aware, these principles are from the Intergovernmental Agreement on the Environment 
signed, from memory, in 1992, which were incorporated into state law in the National Environment Protection 
Council (Western Australia) Act by the member for Kingsley when she was the Minister for the Environment.  
That Act was introduced into Parliament in 1996.  The principles in the Bill that we have introduced have been 
around for a considerable time, are consistent with national law and are included in the law in other Acts in this 
State.  Perhaps members were not aware of that when making their comments.  These provisions are not totally 
new; we already have them. 

Mrs C.L. Edwardes:  Some parts of the Bill are new. 

Dr J.M. EDWARDS:  I do not think so.  I will take further advice and get back to the member for Kingsley, but 
that is not my understanding nor is it my recollection of the situation when the principles were incorporated 
previously.  The member might be thinking of the Conservation and Land Management Act, which is similar but 
also different.  I will follow up on that matter. 

The member for Kingsley asked why the statute of limitations for tier 1 offences has been removed.  The 
member for Kingsley was, in fact, responsible for the change.  Amendments to include penalties for offences 
were made to the Environmental Protection Act in 1996.  The Justices Act has a general provision for a 
prosecution for what it calls simple effects that must be initiated within 12 months from the time of the raising of 
a complaint.  The Environmental Protection Act will double that period to two years.  Recent experience has 
shown that it is possible for an offender to successfully hide an offence.  I am informed that drums of hazardous 
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waste were buried for two years, thereby allowing the offender to avoid prosecution.  We sought, therefore, as 
outlined in proposed section 114A, to make the period two years from the time the complaint arose or two years 
from the date a tier 2 or tier 3 offence first came to the attention of the chief executive officer.  Parliamentary 
counsel advised that, in view of the large penalties that now apply for tier 1 offences, associated offences were 
clearly so serious that no time limit should apply consistent with similar penalties for other offences in the 
statutes.  We have accepted parliamentary counsel’s advice on that issue.  I guess the member for Kingsley 
started a train of thought that resulted in the removal of the statute of limitations for tier 1 offences. 

Questions were also asked about duplication and reference was made to performance bonds and mining 
legislation.  A requirement for a financial assurance can be imposed only with the agreement of the minister 
under proposed section 86C(1).  However, in giving that assent, the minister is required to have regard to 
financial assurances that may be required to be held under other written laws.  This will ensure that there is no 
duplication.  There was also a suggestion of duplication between clearing permits and the soil and land 
conservation regulations.  However, there will be no duplication, because those regulations will be repealed 
when the new system is brought in. 

The member for Kingsley also asked about progressing towards zero waste and the legislation linked to that 
concept.  A waste management board was established earlier this year and it has been briefed recently on the 
draft waste management Bill.  The board is now keen to make a few other changes to that draft Bill that will 
make it more proactive in preventing waste rather than accepting that waste is inevitable.  Work is ongoing on 
that Bill and I look forward to introducing it to the Parliament either later this year or early next year.  It is a 
worthwhile Bill to proceed with but it is fair to say that a great deal of time has been taken up with finalising the 
drafting of this Bill.  I have received a note saying that the principle of waste management is in addition to the 
principles of the Intergovernmental Agreement on the Environment.  However, it is not new and is a re-
expression of the principle that exists already in section 51B of the Act.  That perhaps answers the member for 
Kingsley’s question about what is old and what is new in the Bill. 

A number of members who responded to the Bill made comments about time lines and were worried that the 
time lines may drag out.  We hope not to have that problem, particularly with the new system of clearing 
permits, by ensuring that they are more timely and are dealt with in a speedier manner.  I point out that the 
Commonwealth’s new environment legislation has time lines.  There are no consequences in the Bill if time lines 
are not adhered to.  I would prefer administrative and other procedures to refer to a time within which decisions 
are required rather than have it written into the Bill.  In rare instances decisions can take a considerable time.  
However, in my experience, some decisions are complicated, and their ramifications need some time to be 
worked through. 

Members sought assurances that activities with respect to clearing permits will occur concurrently.  We want to 
do that and that instruction has been issued.  Similar questions were raised about the role of the Department of 
Mineral and Petroleum Resources in mining tenements.  Currently the state mining engineer manages the 
process under delegation from the Commissioner of Soil and Land Conservation.  We are looking at a similar 
delegation arrangement with the director general, which we believe will work well. 
The Leader of the National Party sought clarification of the approval processes that serve as defences against 
environmental harm and I will quickly refer to some of those.  Clause 55 of the Bill inserts into the Act proposed 
sections 74A and 74B, which provide the defences to which the member referred.  Proposed section 74A lists the 
full range of approvals, permits, exemptions and policies that can be made or given under the Environmental 
Protection Act.  It provides a defence if a person can show that the environmental harm occurred in accordance 
with one of those authorisations.  Proposed section 75B relates to approvals under other Acts and is very 
comprehensive.  The intent is therefore to support the existing approval processes and people who have already 
gone through them.  The Government intends to target people who are unlawfully clearing land.  It does not want 
to go out of its way to hinder people who have obtained lawful approvals and who are rightfully going about 
their business.  However, it is interested in targeting the small number of people who are acting illegally.  
A number of members are concerned that the Bill respects neither the role of the farming community nor its 
concern for and commitment to protecting the environment.  I put on the record that I respect that commitment 
and concern.  Between 95 and 98 per cent of farmers do the right thing.  However, in the past year, the Soil and 
Land Conservation Council has been notified of many occasions when illegal land clearing has occurred, which 
it is currently investigating.  That figure has increased and the Government must do something about it.  This 
Bill seeks to address that problem.  
The member for Greenough said that the staff who will be employed as a result of the passage of this Bill must 
be aware and understand the needs of the people with whom they will deal.  I agree, and we will ensure that the 
staff know precisely what they are dealing with.  The member referred to a concern by the Shire of Greenough 
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about a proposed motorcycle track.  The member for Geraldton has raised that issue with me and I will meet with 
members of the Shire of Greenough shortly to discuss the matter.  
I now respond to some points raised by the member for Wagin.  Environmental harm is not illegal; it becomes an 
offence only when it involves serious or material environmental harm, which is well defined in the legislation.  
The member suggested, and the Government agrees, that as this Bill goes through the parliamentary process, the 
Government must provide information to the community to make sure that it is aware of the changes that will 
occur.  We will ensure that people understand the new system, know what is meant by the term “environmental 
harm” and know what is and what is not lawful.  In addition, regulations have been drafted in concert with the 
Bill.  However, further consultation on the regulations will occur and the Government will make sure that it 
understands the concerns people have with the regulations.   
Members have raised the issue of the five-metre exemption for firebreaks.  The Government chose the figure of 
five metres on the basis that the standard width required by local governments is three metres; we added two 
metres for good measure.  We will ask officers to consider that issue and make sure it is consistent with the 
requirements.  We have taken what we believe to be good advice and have added to it.   

The member for Murray-Wellington referred to Alcoa World Alumina Australia.  This Government has 
examined the licence under which Alcoa operates.  We have been able to add extra measures through the appeals 
system.  This is an example of trying to make the appeal system more responsive to the needs of the community 
when new information arises, and that will provide better outcomes for the community.  
Mr J.L. Bradshaw:  The problem is the noise.  I forgot to mention that issue when I spoke.  I am sure the minister 
will give Alcoa a variation as to what is allowable.  The Government will allow people to appeal a decision, but 
then it will ignore the decision.  
Dr J.M. EDWARDS:  I will deal with the decision on section 17 of the Environmental Protection Act later, and I 
will bear the member’s comments in mind.   
The member for Warren-Blackwood said that the Bill was over the top and he wondered where the amendments 
had come from.  Between 85 and 95 per cent of the Bill had been drafted about 20 times before we came to 
government.  We have built on many of the changes that occurred as a result of the consultation process with the 
community that began in 1997-98.  Those drafts have been available to the community for a considerable period.  
We were keen to further refine the process of land clearing and introduce this legislation into Parliament.  The 
member also referred to penalties.  The penalties provided for in this legislation are the same as those that were 
introduced by his party when he was in government.  The member also said that in some instances land 
rehabilitation should take place, rather than monetary penalties be imposed.  That option is still open.  This Bill 
has a rehabilitation provision and it allows discretion for that provision to be used in the appropriate 
circumstances.   
The clause that relates to whistleblowers and victimisation has been considered in other sectors and statutes.  It is 
a common clause that was transferred to this Bill from other legislation.  This type of clause does not invite 
people to be vexatious.  I have been advised that vexatious claims and the provisions of this clause are totally 
unrelated.  I agree with the member for Warren-Blackwood that if people knew then what we know now about 
land clearing and salinity, they would not have conducted themselves as they did.  This Bill is not a cure for 
salinity; it is about improving the current system and clarifying it.  

The member for Alfred Cove referred to the definition of the word “stock”.  I understand that that definition 
would not usually include feral goats.  It is a good point, and we will follow it up.  We will also consider the 
Acts that govern pastoral leases and receive guidance from them.  The member also said that state government 
agencies would be able to do all types of nefarious things because of this legislation.  However, she may have 
misunderstood the Government’s intention.  If people have been given a valid approval through another Act, 
they can proceed with whatever they have been doing.  People who have legitimately sought the proper 
approvals will not be disadvantaged.  It will also send a signal that in the future, people must be aware of the 
new system in place.  They will either have to take that into account at the time or refer what they are doing to 
this new system.  For example, we have made sure that if approvals have been granted through a formal process 
under the Environmental Protection Act, people will not have to get a permit from the director general because 
they will have already been through a rigorous process.   

Similarly, when the Bill is passed and the Environmental Protection Authority is considering an amendment to 
the metropolitan region scheme, the Government expects it to consider the land clearing issues and to give up-
front advice to people that it is doing that.  Under this Bill, the State Government, like everyone else, is obliged 
to respect these laws. 
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Dr J.M. Woollard:  Will the Department of Land Administration present any claims it has to the EPA before it 
proceeds with them?  

Dr J.M. EDWARDS:  No.  However, when this Bill becomes law, if DOLA has a plan whereby clearing is likely 
to occur, it will have to talk to the director general, like any other person.  DOLA will need to get a permit to 
clear land. 

Dr J.M. Woollard:  Will it seek approval from the EPA before it can clear any land?  

Dr J.M. EDWARDS:  No.  People must get approval from the director general. 

Dr J.M. Woollard:  Will this legislation have no influence on what DOLA wants to do?  Can it clear land 
wherever it likes?  

Dr J.M. EDWARDS:  When this Bill becomes law, any person or entity that wants to clear land must receive a 
permit, regardless of who it is.  

Dr J.M. Woollard:  DOLA will have to come to the EPA - 

Dr J.M. EDWARDS:  It will have to go to the director general of the Department of Environmental Protection; 
there is a legal distinction.  The EPA and the DEP, which are two entities, operate under different parts of the 
legislation.  

Dr J.M. Woollard:  Is the director general the chief executive officer for the EPA? 

Dr J.M. EDWARDS:  He is the CEO of the DEP, not the chairman of the EPA. 

Dr J.M. Woollard:  They would go to the DEP, but would the DEP then bring this to the attention of the EPA?  

Dr J.M. EDWARDS:  Yes.  If an application goes to the director general, and it is thought to have high 
environmental significance, it is open to the director general to refer that to the Environmental Protection 
Authority.  Generally speaking, it would not get to that because, firstly, it is fairly straightforward and can be 
managed by the director general and, secondly, the proposal is so large that there are other environmental 
considerations and the whole proposal, including clearing, needs to go the EPA to consider whether it requires a 
formal assessment.   

Dr J.M. Woollard:  If a third party - a community group - knew about some land clearing, would it be able to 
take that straight to the EPA even if it involved DOLA?   

Dr J.M. EDWARDS:  A third party can already take anything to the EPA.  When the director general makes a 
decision, it will be published every Monday and then there will be an appeal period, as is the case with licences 
and works approvals.  People will know that decisions have been made, and the right of appeal will be open to 
them, as it is currently under works approvals and licences.  That system works fairly well and it is for that 
reason we put approvals under that part of the Act that the department deals with.   

The member for Moore and the member for South Perth made a number of points that I have covered in my 
response to other speakers.   

I thank members for their input into this Bill.  It is a complicated Bill.  Any Bill that has been through so many 
drafts over so many years will result in a thick product that has a lot of detail.  I thank members for the trouble 
they have taken in having briefings and getting their thoughts together for the Parliament.  This is a very 
comprehensive Bill, and although this debate has tended to concentrate mainly on the land-clearing aspects of it, 
in fact every single part of the Act will be improved.  Whether it be the way that the EPA conducts its work, the 
way we look at environmental protection policies, the ability to modify proposals - if there is a sensible need for 
a proposal to be modified - or the way we have corrected loopholes identified since the 1992 review, it has been 
done with a lot of consultation with the community.  In addition, we have introduced the new offence of 
environmental harm and brought in a new system for regulating land clearing.  The Bill is comprehensive and for 
that reason the Government will shortly move a motion to refer the Bill to a Legislation Committee so that 
members will have the opportunity to look at it in greater detail. 

Mr B.K. Masters:  I thank the minister for allowing me the opportunity to raise an issue that has only just been 
brought to my attention.  Clause 133 seeks to remove some words from section 123 of the Act.  That section 
requires the Environmental Protection Authority to provide advice to the Governor before any matter relating to 
a regulation is passed in law.  I am advised that while there may be good reason for removing the EPA from 
purely administrative-type decisions, industry in general supports keeping the EPA in that loop because it has a 
body of expertise that is useful in the regulation-setting procedure.   

Dr J.M. EDWARDS:  That argument has been put to me.  The member for Vasse is quite right, there were some 
minor practical aspects that the EPA was required to look at to get the regulations to the Government, so it 
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seemed a good idea to remove those requirements.  The Government will look at finding a compromise in which 
the EPA does not have to be responsible for every aspect of the regulations but has input and is able to give 
good, timely advice.  We need to set up a system that has the EPA’s input.   

Mr B.K. Masters:  Will you reflect that in an amendment to the Bill?    

Dr J.M. EDWARDS:  Yes; it is my intention to do so.   

Question put and passed.   

Bill read a second time.   

Referral to Legislation Committee 

MR J.C. KOBELKE (Nollamara - Leader of the House) [5.34 pm]:  I move -  

That the Environmental Protection Amendment Bill 2002 be referred to a Legislation Committee for 
report to the Assembly by Thursday, 24 October 2002. 

It is clear that this is an important Bill.  As the minister just said, it is a complicated Bill; it has a range of 
implications that reach into a range of areas.  

Mr P.G. Pendal:  A bit like the railway Bill, but we did not refer that, did we? 

Mr J.C. KOBELKE:  The railway Bill was one page; it was hardly complicated.   

This Bill needs consideration in detail, and that could take place in this Chamber.  However, the standing orders 
provide the ability to use a Legislation Committee.  This is an appropriate Bill to see how well we can use that 
committee.  A number of members are interested in being involved.  The Legislation Committee can sit while 
the Assembly is sitting.  The date for the committee to report of 24 October means that the committee could sit 
perhaps once this week, and, if it did not sit during the break, it would have two weeks from when we come back 
to finalise its consideration of the Bill.  I trust that the committee will work well and that its the members will 
gain something from it and make a valuable contribution to the passage of Bill through the Parliament.   
MR R.F. JOHNSON (Hillarys) [5.36 pm]:  The Opposition will not oppose this motion to refer the 
Environmental Protection Amendment Bill 2002 to a Legislation Committee.  As the Leader of the House stated, 
standing orders provide for us to do that.  However, I want to make a couple of comments.  Firstly, we have to 
remember at all times that we are a small Parliament.  We do not have the luxury of the House of Commons, the 
federal Parliament in Canberra or any of the larger State Parliaments in which Legislation Committees can run 
effectively while the House is sitting.  We have tried this in the past.  It worked, but there were some problems 
because some committee members who needed to be in the House on very important issues were often tied up in 
a Legislation Committee.  The Legislation Committee could be a distraction to them and they might not always 
have the opportunity to provide the input that they would like.  As the Minister for the Environment and Heritage 
said, a lot of questions will need to be asked.  This Bill has a lot of very important clauses and that could take 
some time to consider and that would normally happen in this House in the consideration in detail stage.   
I want to make it clear that it is to the Government’s advantage to have this go to a Legislation Committee, 
because it will help get the Government’s legislation through before Christmas, certainly through this House.  I 
place on the record that the Opposition is assisting the Government in this issue.  We will not oppose this 
motion, because we are happy to help the Government get as much legislation through as we can sitting normal 
hours.  This is one case in which it is appropriate that a Bill should go to a Legislation Committee.  We will learn 
from this exercise and see how well it works.  We are a small Parliament; it may work well or it may not work at 
all.  It will not be a problem if this committee sits when the House is not sitting, but if the House is sitting it 
could cause problems.  I am aware from the last and only time we did this that there were some problems - they 
were overcome, but there were problems nonetheless - because members who served on the Legislation 
Committee were needed in the House or had a great interest in the item before the House.   
I have suggested to the Leader of the House that he may wish, perhaps on a Tuesday evening between seven and 
10 o’clock during the sitting weeks until 24 October, to spend time on the Address-in-Reply debate.  Quite a few 
members still have contributions to make, and that will be the ideal time for the Legislation Committee to sit.  I 
believe the members who will be nominated for that committee have already made their contributions to the 
Address-in-Reply debate.  That is a time when the committee could sit without any adverse effects on the 
running of the House.  Once again, the Opposition is cooperating fully with the Leader of the House and the 
Government, as we try to do so many times. 
Mr J.C. Kobelke:  We thank you for that. 
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Mr R.F. JOHNSON:  If we are treated in a respectful and proper manner, we will always respond by treating the 
Government in a respectful manner.  When cooperation can be gained from both sides of the House, things run 
smoothly, but when one side of the House -  
Mr A.D. McRae interjected. 
Mr J.J.M. Bowler:  Do something useful. 
Mr R.F. JOHNSON:  That is the trouble when dumb and dumber interject.  Dumber has just interjected, and he 
will again delay things because he cannot resist interjecting on me.  He is being very foolish, and I think the 
Leader of the House may have a word with him afterwards.  We are trying to cooperate with the Government to 
get as much of its legislation passed as we can before the Christmas break, and all we get is an interjection from 
the member for Riverton, who should know better.  He knows that interjections are disorderly and that I love 
them.  I will feed off them every time, and if he wants to interject on me every time, I will keep going for extra 
time.  My time is limited now.  I would have sat down probably two minutes ago if it had not been for the verbal 
diarrhoea of the member for Riverton and one or two of his colleagues.  There is a feeling of goodwill at the 
moment between the Leader of the House and me - the Government and the Opposition - to try to facilitate the 
quick passage of this legislation, and it is very unfortunate when all we get is abuse from some of the vegie patch 
on the Government’s backbench.   
MR B.K. MASTERS (Vasse) [5.41 pm]:  In the history of this Parliament, this will be only the second 
Legislation Committee that has operated.  In theory it is a good concept, but it is important that it work properly.  
As the member for Hillarys has pointed out, the Opposition will work with the Government and use its best 
endeavours to make it work well.  However, there are some issues.  For example, I understand from the member 
for Kingsley that when the very first Legislation Committee sat, there was no printed version of Hansard, even 
though the Hansard reporters were in attendance and took down all the commentary during the sitting of the 
committee.  It is very important that the Legislation Committee be treated as seriously as any other sitting of this 
place and that Hansard not only record the words, but also print them so that they are part of the formal written 
proceedings of the Parliament.   
I cannot say that this is normal because it has happened only once before, but it has been put to me that it is 
important that written notice be given to all non-government members of Parliament of the potential for this 
Legislation Committee to meet, so that if they have a desire to be on that committee, or even to attend its 
hearings, they can nominate themselves or make appropriate plans.  I am aware that the Opposition and some 
other non-government members of Parliament have been told, but at this time I am not satisfied that all non-
government members of Parliament have been told about this proposal for a Legislation Committee. 

My final comment is that we need to discuss when the Legislation Committee will sit.  As the member for 
Hillarys has pointed out, it is very important that it be at a time when no contentious legislation is being dealt 
with in this place, because members on both sides of the House who might be otherwise tied up with the 
Legislation Committee might want to make a contribution to the debate on that contentious legislation.  Maybe 
the solution would be to schedule a few hours debate on the Address-in-Reply at some stage, for example, and 
that would be an ideal time for the Legislation Committee to meet in the room opposite; or, by agreement, some 
non-controversial government legislation could be orchestrated to be dealt with one after another for a 
reasonable length of time to allow the Legislation Committee to sit.   
It is possible, of course, that the committee could sit on a non-sitting day, but that would have to be by mutual 
agreement between all the people nominated to sit on that committee.  I must advise - I guess this is no surprise 
to anyone - that my diary is already filling up in the time leading up to Christmas, and even a few days next year.  
Therefore, it is very unlikely that there will be some spare days in the break that is coming up shortly.  However, 
whatever be the case, it must be by mutual agreement between all members of the Legislation Committee. 
Another possibility that I wish to raise is that we could sit on normal sitting days, but outside normal sitting 
times.  I will give an example of what I mean.  I am a country member of Parliament.  When I am in Perth on 
Wednesday evenings in parliamentary sitting weeks, I am stuck in my office from seven o’clock onwards 
because, as a country MP 250 kilometres from home, I do not have a wife and family with me or electorate 
activities to undertake.  Therefore, Wednesday evenings of a sitting week may well be an opportune time for the 
Legislation Committee to sit.  I hope that the leader of government business in the House will take on board 
some of the suggestions I have made. 
Question put and passed. 

Appointment of Members 
On motion by Mr R.F. Johnson, resolved - 
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That the members for Kingsley, Vasse, Avon and Alfred Cove be nominated to serve on the Legislation 
Committee. 

On motion by Mr J.C. Kobelke (Leader of the House), resolved - 

That the members for Bunbury, Cockburn, Perth and Geraldton and the Minister for the Environment 
and Heritage be nominated to serve on the Legislation Committee. 

 


